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Press Release

August 08, 2023

Federal Reserve Board provides additional information
on its program to supervise novel activities in the banks
it oversees
For release at 4:30 p.m. EDT

The Federal Reserve Board on Tuesday provided additional information on its
program to supervise novel activities in the banks it oversees. Novel activities
include complex, technology-driven partnerships with non-banks to provide
banking services to customers; and activities that involve crypto-assets and
distributed ledger or "blockchain" technology.

The goal of the novel activities supervision program is to foster the benefits of
financial innovation while recognizing and appropriately addressing risks to
ensure the safety and soundness of the banking system. The program will be
integrated into the Federal Reserve's existing supervisory processes, with
program experts working alongside current supervisory teams to oversee banks
engaged in novel activities.

Also on Tuesday, the Board provided additional information on the process for a
state bank supervised by the Federal Reserve to follow before engaging in
certain dollar token or stablecoin activity, including demonstrating to its Federal
Reserve supervisors that it has appropriate safeguards to conduct the activity
safely and soundly.

Today's announcements are part of the Federal Reserve's ongoing work to
create greater clarity for all parties as financial services and related
technologies continue to evolve. These announcements build on the Board's
January policy statement, which provides clarity on limitations on certain
activities, promoting a level playing field for banks with a federal supervisor.

For media inquiries, please email media@frb.gov or call 202-452-2955.

https://www.federalreserve.gov/newsevents/pressreleases/bcreg20230127a.htm
mailto:media@frb.gov
nsladek
Rectangle



Last Update: August 08, 2023

SR 23-7: Creation of Novel Activities Supervision Program

SR 23-8 / CA 23-5: Supervisory Nonobjection Process for State
Member Banks Seeking to Engage in Certain Activities Involving Dollar
Tokens

https://www.federalreserve.gov/supervisionreg/srletters/SR2307.htm
https://www.federalreserve.gov/supervisionreg/srletters/SR2308.htm
https://www.federalreserve.gov/supervisionreg/srletters/SR2308.htm
https://www.federalreserve.gov/supervisionreg/srletters/SR2308.htm
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OCC Bulletin 2023-12 | April 26, 2023

Overdraft Protection Programs: Risk
Management Practices

Home > News & Events > Newsroom

To

Chief Executive Officers of All National Banks, Federal Savings Associations, and Federal Branches
and Agencies; Department and Division Heads; All Examining Personnel; and Other Interested
Parties

Summary
The Office of the Comptroller of the Currency (OCC) is issuing this bulletin to banks  to address the risks

associated with overdraft protection programs.  Overdraft protection programs can present a variety of

risks, including compliance, operational, reputation, and credit risks.  Specifically, this bulletin discusses

certain practices that may present heightened risk of violating prohibitions against unfair or deceptive

acts or practices.

The bulletin also describes practices that may assist banks with managing overdraft protection program

risks. When supported by appropriate risk management practices, overdraft protection programs may

assist some consumers in meeting short-term liquidity and cash-flow needs. The OCC recognizes that

some banks have announced changes to their overdraft protection programs that may be consistent

with appropriate risk management practices.

This bulletin’s focus is consistent with the OCC’s mission to ensure that banks operate in a safe and

sound manner, provide fair access to financial services, treat customers fairly, and comply with

applicable laws and regulations. This bulletin also furthers the OCC’s support for innovation by banks to

meet the evolving needs of consumers, businesses, and communities.

Note for Community Banks

This bulletin applies to community banks that offer overdraft protection programs.

1
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Highlights
This bulletin

▪ provides background information on overdraft protection programs.

▪ addresses certain practices that may result in heightened risk exposure, including the risk of

violating section 5 of the Federal Trade Commission (FTC) Act (Section 5), which prohibits unfair or

deceptive acts or practices,  and Section 1036 of the Consumer Financial Protection Act of 2010,

which prohibits unfair, deceptive, or abusive acts or practices.  These practices include

◦ assessing overdraft fees on debit card transactions that are authorized when a consumer’s

available account balance is positive but later post to the account when the available balance

is negative, also referred to as “authorize positive, settle negative” (APSN).

◦ assessing an additional fee each time a third party resubmits the same transaction for

payment after a bank returns the transaction for non-sufficient funds (NSF) (referred to as

“representment fees”).

▪ describes certain practices that may help to manage risks associated with overdraft protection

programs, including

◦ assisting consumers in avoiding unduly high costs in relation to the face value of the item

being presented, the amount of their regular deposits, and their average account balances.

◦ implementing fees and practices that bear a reasonable relationship to the risks and costs of

providing overdraft protection program services.

Background
The OCC and other agencies set out safety and soundness considerations, legal risks, and best practices

for overdraft protection programs in the “Joint Guidance on Overdraft Protection Programs” (2005

Guidance) conveyed by OCC Bulletin 2005-9, “Overdraft Protection Programs: Interagency Guidance.”

The agencies issued the 2005 Guidance to address concerns raised by institutions, financial supervisors,

and the public about the marketing, disclosure, and implementation of overdraft protection programs.

Since 2005, the OCC has observed significant developments in the consumer banking landscape, such

as

▪ changes in overdraft protection program-related legal requirements  and consumer behavior,

including the increased and more frequent use of overdrafts as, in effect, a form of short-term

credit.

▪ overdraft protection programs resulting in consumers paying high costs relative to the face value

of items being presented and to deposit amounts and average account balances.

The OCC continues to observe evolution in the consumer banking landscape, such as
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▪ banks offering deposit accounts that do not allow overdrafts.

▪ banks offering deposit accounts with no fees for overdrafts.

▪ banks reducing the amount of overdraft fees in existing overdraft protection programs.

▪ ongoing efforts by banks and other stakeholders to identify opportunities for modifying existing

overdraft protection programs in ways to manage the risks of such programs.

The OCC encourages banks to explore offering low-cost accounts, as well as other lower-cost

alternatives for covering overdrafts, such as overdraft lines of credit and linked accounts. The OCC

recognizes, however, that some consumers with short-term liquidity needs may benefit from the

availability of funds from overdraft protection programs via deposit accounts.

Based on examinations of overdraft protection programs at a number of banks in recent years, the OCC

has observed that certain overdraft protection program practices may present a heightened risk of

violations of Section 5.  These include practices known as APSN and representment fees.

Authorize Positive, Settle Negative Fee Practices
Banks generally maintain a “ledger balance” and an “available balance” on customer deposit accounts

for numerous purposes, including assessing overdraft fees. The ledger balance refers to the actual

amount of funds in a customer’s deposit account after accounting for all items that have settled and

posted. The available balance generally reflects the ledger balance minus “holds” for recently deposited

funds that have not yet cleared and for authorized but pending debit card transactions. Some banks

assess overdraft fees on debit card transactions that authorize when a customer’s available balance is

positive but that later post to the account when the available balance is negative.

In this scenario, a customer’s account has a sufficient available balance to cover a debit card transaction

when the transaction is authorized but, due to one or more intervening transactions, has an insufficient

available balance to cover the transaction at the time it settles.  This is commonly referred to as an

APSN transaction. In addition to assessing an overdraft fee on the APSN transaction, some banks also

assess an overdraft fee on intervening transactions that exceed the customer’s available balance. In this

scenario, for example, the bank reduces a customer’s available balance by an amount that is more than,

equal to, or less than the initial authorized debit card transaction, and subsequently, an intervening

transaction further reduces the customer’s available balance so that the account no longer has a

sufficient available balance. The bank charges an overdraft fee on both the intervening transaction and

the initial APSN transaction when posted to the customer’s account.

The OCC has reviewed a number of overdraft protection programs that assess overdraft fees on APSN

transactions. In some instances, the OCC has found account materials to be deceptive, for purposes of

Section 5, with respect to the banks’ overdraft fee practices.  In these instances, misleading disclosures

contributed to findings that the APSN practice was also unfair for purposes of Section 5. In addition, and
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based on subsequent analysis, even when disclosures described the circumstances under which

consumers may incur overdraft fees, the OCC has found that overdraft fees charged for APSN

transactions are unfair for purposes of Section 5 because consumers were still unlikely to be able to

reasonably avoid injury and the facts met the other factors for establishing unfairness.

The OCC recognizes that compliance risk may exist when banks assess overdraft fees based on either a

negative ledger balance or negative available balance for APSN transactions.

Representment Fee Practices
When a bank receives a check or automated clearing house (ACH) transaction that is presented for

payment from a customer’s deposit account, and the account has insufficient funds to pay the check or

ACH transaction, the bank may decline to pay the transaction and charge the customer an NSF fee. If

the same check or ACH transaction is presented to the bank again and the customer’s account still has

insufficient funds, some banks will either again return the transaction unpaid and assess an additional

NSF fee or pay the transaction and assess an overdraft fee. This practice of charging an additional fee

each time a single transaction (e.g., ACH transaction or check) is presented for payment by a third party

without further action by the customer contributes to customer costs in circumstances in which those

customers cannot reasonably avoid the additional charges.  Through ongoing supervision, the OCC has

identified concerns with a bank’s assessment of an additional fee on a representment transaction,

resulting in findings in some instances that the practice was unfair and deceptive. Disclosures may be

deceptive, for purposes of Section 5, if they do not clearly explain that multiple or additional fees (NSF

or overdraft) may result from multiple presentments of the same transaction. Even when customer

disclosures explain that a single check or ACH transaction may result in more than one fee, a bank’s

practice of assessing fees on each representment may also be unfair, for purposes of Section 5, if

consumers cannot reasonably avoid the harm and the other factors for establishing unfairness under

Section 5 are met. Consumers typically have no control over when a returned ACH transaction or check

will be presented again and lack knowledge of whether an intervening deposit will be sufficient to cover

the transaction and related fees.

Additional Practices That May Present Heightened Risk
▪ High limits or lack of daily limits on the number of fees assessed: In the OCC’s supervisory

experience, charging overdraft or NSF fees with a high limit (or without limit) for multiple

transactions in a single day has contributed to determinations that banks’ overdraft protection

programs as a whole were unfair for purposes of Section 5 because the lack of limits results in high

costs for consumers and difficulty in bringing accounts positive.

▪ Sustained overdraft fees: In the OCC’s supervisory experience, charging a fixed, periodic fee for

failure to cure a previous overdrawn balance has contributed to findings of unfairness and

deception, for purposes of Section 5, especially when the bank does not accurately disclose the
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circumstances under which the customer could incur these fees. These practices make it more

difficult for customers facing liquidity challenges to reasonably avoid these fees by bringing their

account balances positive.

Risk Management Practices
A bank’s risk management systems should be commensurate with the bank’s size, complexity, and risk

profile. Therefore, as part of sound risk management of overdraft protection programs, the OCC

encourages a bank to assess and analyze the risks posed by the bank’s overdraft protection program

activities; adjust the bank’s risk management practices; and incorporate oversight of overdraft

protection programs into the bank’s compliance management system. An effective compliance

management system typically should include processes and practices designed to manage compliance

risk, ensure compliance with applicable laws and regulations, and prevent consumer harm.

Board and Management Oversight
A bank’s board of directors has ultimate responsibility for overseeing management’s implementation of

a bank’s overdraft protection program. Effective board and management oversight generally includes

▪ setting and confirming the bank’s strategic approach and risk appetite for offering overdraft

protection programs.

▪ providing guidance to senior management.

▪ ensuring that the bank has an effective change management process.

▪ performing ongoing monitoring to self-identify and self-correct weaknesses.

▪ monitoring the program’s performance and measures relative to the bank’s objectives and risk

appetite.

▪ periodically reviewing information on a bank’s overdraft protection program, including an

assessment of customer impacts and overdraft product analyses to confirm that these services are

fair and transparent.

▪ ensuring proper and accurate customer disclosures.

Bank management is responsible for developing, implementing, and effectively managing overdraft

protection programs in line with the board’s direction, the bank’s objectives, and the bank’s risk

appetite, and in compliance with all applicable laws and regulations. Sound risk management generally

should include appropriate policies, processes, personnel, and control systems that focus on consumer

protection requirements and consider customer outcomes.

New Activities Processes and Third-Party Risk
Management
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Banks should have processes in place to manage the risks associated with offering new, modified, or

expanded products or services (collectively, new activities), including new overdraft protection programs

or changes to existing overdraft protection programs. Effective new activity development processes

typically consider the financial attributes of consumers using the products, consumer disclosures, use of

new technologies, use of alternative underwriting information, and use of third-party relationships. An

effective risk management program should be in place if banks use third-party relationships as part of

their overdraft protection programs.  Third-party relationships include a bank’s arrangement with its

service providers that often play a significant role in processing and reprocessing transactions,

processing of payments, and providing systems that determine when overdraft or NSF fees are

assessed.

Policies, Processes, and Control Systems
A bank’s processes and control systems should align with established policies and incorporate

appropriate procedures and practices for managing risks associated with overdraft protection

programs. The following non-exhaustive list outlines examples of potentially appropriate risk

management practices that banks may consider adopting:

▪ Eligibility: Overdraft limits and account agreement terms that are aligned with eligibility and

underwriting criteria that promote fair treatment and fair access. Product structures, including

short-term single payment structures, support consumer affordability and successful repayment of

negative account balances in a reasonable time frame rather than reliance on regular or repeated

reborrowing.

▪ Opt-in status: Policies and procedures that fully comply with the requirements of 12 CFR 1005.17

for one-time debit card and automated teller machine transactions. Policies and procedures should

address compliance with these requirements. For other types of transactions (e.g., paper checks

and recurring ACH or debit card transactions), consumers are provided the opportunity to

affirmatively opt in to and opt out of overdraft protection at any time.

▪ Consumer disclosures: Disclosures that effectively convey policies and practices related to

accounts and products offered to consumers via transparent, understandable, and timely

communication of account features. These disclosures support informed decision making with

regard to overdraft protection programs and their related costs. Banks periodically test operating

system settings and parameters to determine whether transaction postings are aligned to

disclosures.

▪ Overdraft protection product analysis: A process for reviewing data and analyzing whether overall

overdraft protection program revenues are reasonably related to the product risks and costs, as

appropriate, at the portfolio, account, and transaction levels. Such analyses can also inform (1)

modifications to overdraft protection programs intended to support a bank’s longer-term

competitive position, consumer satisfaction levels, and customer retention activities; and (2) a
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bank’s evaluation of the effect of any implemented modifications.

▪ Periodic account analysis: Processes to periodically review accounts of customers who use

overdraft protection programs on a regular basis. The objectives of this review are primarily to

confirm that customers

◦ are provided with readily accessible and understandable tools and information to assist in

managing their finances.

◦ are not routinely relying on overdraft protection programs.

◦ receive fair treatment.

◦ are not incurring disproportionate costs relative to the face value of the item being presented,

the amount of their regular deposits, and their average account balances.

▪ Account monitoring: Periodic account analyses that result in appropriate changes to overdraft

limits, eligibility for continued use, or recommendations to consumers for other appropriate

deposit account services when overreliance, excessive costs, or options for more cost-effective

credit usage are detected. Overdraft limits and any changes to overdraft limits are clearly and

timely communicated to consumers.

▪ Grace amounts: Grace amounts, or de minimis exclusions from fees that are based on transaction

size or the magnitude of the overdrawn balance, are meaningful and periodically reviewed.

▪ Grace periods: Grace periods that provide additional time before the assessment of fees sufficient

for customers to address a potential or actual negative account balance through an additional

deposit or transfer of funds.

▪ Online access and timely automated alerts: Processes to send consumers accurate information in

real or near real time through online account access or electronic alerts, such as text messages,

online or web-based applications, or emails. In certain circumstances, these technologies may

provide opportunities for customers to react to and address negative balances or items being

presented for settlement to avoid fees.

▪ Single daily fee: Single daily fee assessments that are reasonably related to the costs of providing

either overdraft protection or returned item for NSF services, offer effective transparency to

customers, and eliminate confusion caused by item-posting order protocols or the use of available

account balances.

▪ Timing of fee collection: A practice of collecting fees related to overdraft protection or NSF services

from the next deposit only after all other appropriately presented items have posted or cleared to

ensure that a greater amount of the consumers’ deposited funds is available for consumer use.

▪ Complaints management: Incorporating overdraft protection-related complaints into a bank’s

complaint management and resolution processes,  which should be commensurate with the

bank’s size, complexity, and risk profile. Processes should include steps to analyze complaint data

and to detect and remediate concerns or problem areas, including potential unfair or deceptive

20

https://occ.gov/news-issuances/bulletins/2023/bulletin-2023-12.html#ftn20
https://occ.gov/news-issuances/bulletins/2023/bulletin-2023-12.html#ftn20
https://occ.gov/news-issuances/bulletins/2023/bulletin-2023-12.html#ftn20


acts or practices or unfair, deceptive, or abusive acts or practices.

Corrective Action
The OCC encourages banks to have processes in place to identify and correct risk management

weaknesses and violations of laws and regulations. OCC violation findings at specific banks related to

overdraft protection programs have typically led to corrective action, including remediation to harmed

consumers. The OCC encourages banks to review their overdraft protection programs and related

practices to ensure that banks comply with Section 5 and other applicable laws and regulations and

take corrective action as appropriate.

Further Information
Please contact Candace B. Matzenauer, Director for Consumer Compliance Policy, at (202) 649-5470, or

Terence W. Culler, Director for Retail Credit Risk Policy, at (202) 649-6670.

 

Grovetta N. Gardineer

Senior Deputy Comptroller for Bank Supervision Policy

 “Banks” refers collectively to national banks, federal savings associations, covered savings associations, and federal branches and agencies

of foreign banking organizations.

 This bulletin focuses on automated, discretionary overdraft services for which banks charge fees, rather than the types of products or

services described in 12 CFR 1005.17(a)(1)–(4).

 Refer to the “Deposit-Related Credit” booklet of the Comptroller's Handbook for an overview of the primary risks associated with deposit-

related credit generally.

 Refer to 15 USC 45(a)(1).

 Refer to 12 USC 5536.

 For more information, refer to OCC Bulletin 2010-15, “Overdraft Protection: Opt-In Requirements and Related Marketing Issues.”

 Refer to OCC Advisory Letter 2002-3, “Guidance on Unfair or Deceptive Acts or Practices,” for applicable legal standards the OCC uses to

evaluate whether an act or practice violates the prohibition on unfair or deceptive acts or practices in Section 5 of the FTC Act.

 For information on how the APSN practice relates to the Consumer Financial Protection Act’s prohibition on unfair acts or practices (12 USC

5536), refer to the Consumer Financial Protection Bureau’s Consumer Financial Protection Circular 2022-06, “Unanticipated Overdraft Fee

Assessment Practices” (October 26, 2022).

 As used here, the term “intervening transaction” means a transaction that a bank authorizes for payment or that settles against a

customer’s account after the debit card transaction is authorized but before it posts to the customer’s account. For an example, refer to

table 1 in CFPB Circular 2022-06.

 Refer to table 2 in CFPB Circular 2022-06.

 OCC Advisory Letter 2002-3 states that a practice may be found to be deceptive and thereby unlawful under Section 5 if the following
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three factors are present (1) there is a representation, omission, act, or practice that is likely to mislead; (2) the act or practice would be

deceptive from the perspective of a reasonable consumer; and (3) the representation, omission, act, or practice is material.

 OCC Advisory Letter 2002-3 states that a practice may be found to be unfair and thereby unlawful under Section 5 if (1) the practice

causes substantial consumer injury; (2) the injury is not outweighed by benefits to the consumer or to competition; and (3) the injury caused

by the practice is one that consumers could not reasonably have avoided.

 Refer to, for example, CFPB Supervisory Highlights, “Junk Fees Special Edition,” Issue 29, at 4 (Winter 2023).

 For information on unfairness factors, refer to OCC Advisory Letter 2002-3.

 For more information, refer to the “Compliance Management Systems” booklet of the Comptroller’s Handbook.

 For more information, refer to the “Corporate and Risk Governance” booklet of the Comptroller’s Handbook and the Director’s Book: Role of

Directors for National Banks and Federal Savings Associations.

 For more information, refer to OCC Bulletin 2020-10, “Frequently Asked Questions to Supplement OCC Bulletin 2013-29,” and OCC Bulletin

2013-29, "Third-Party Relationships: Risk Management Guidance.”

 For more information, refer to OCC Bulletin 2017-43, “New, Modified, or Expanded Bank Products and Services: Risk Management

Principles,” and OCC Bulletin 2019-62, “Consumer Compliance: Interagency Statement on the Use of Alternative Data in Credit Underwriting.”

 For more information, refer to OCC Bulletin 2010-15.

 For more information, refer to the “Compliance Management Systems” booklet of the Comptroller’s Handbook.

 For more information, refer to the “Unfair or Deceptive Acts or Practices and Unfair, Deceptive, or Abusive Acts or Practices” booklet of the

Comptroller’s Handbook.
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OCC Bulletin 2023-27 | August 8, 2023

Loan Purchase Activities: Legal Lending
Limit Guidance

Home > News & Events > Newsroom

To

Chief Executive Officers of All National Banks, Federal Savings Associations, and Federal Branches
and Agencies; Department and Division Heads; All Examining Personnel; and Other Interested
Parties

Summary
The Office of the Comptroller of the Currency (OCC) is issuing this bulletin to provide banks  with

guidance regarding the applicability of the legal lending limit (LLL) to purchased loans.

Note for Community Banks

This bulletin applies to community banks’ purchases of loans.

Highlights
This bulletin

▪ provides background information on loan purchase activities and the LLL.

▪ provides guidance on the applicability of the LLL to purchased loans and types of recourse

arrangements.

Background
Loan purchase activities are long-standing banking practices that serve the legitimate business needs of

the buying and selling institutions and the public interest. The extensive network of loan-broker

channels and increased involvement of nonbank lenders have resulted in growth in the availability of
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loans for purchase.

Unless an exception applies, all loans and extensions of credit made by banks are subject to the LLL,

which provides limitations on the total amount of loans and extensions of credit to any one borrower.

Whether a loan that a bank purchases is attributable to the seller under the LLL regulation depends on

specific facts and circumstances. Consequently, bank management would typically consider more

information than it would for in-house originations when determining compliance with the LLL

regulation for purchased loans.

Guidance
Aggregate exposures attributable to a single seller must be within the bank’s LLL. Loans are attributable

to a seller under 12 CFR 32.2(q)(1)(iii) if the bank has direct or indirect recourse to the seller. Direct or

indirect recourse can be explicit or implied. Explicit recourse is generally provided under contractual

arrangement or other written agreement between the bank and the seller. Implied recourse is

established through the bank’s course of dealing  or conduct with a seller even if the contract or written

agreement with the provider does not contain explicit recourse. The following are examples of explicit

and implied recourse scenarios:

▪ Explicit recourse: Examples include a requirement or contractual obligation to substitute or

repurchase defaulted loans or refill a reserve account, even if no substitutions, repurchases, or

replenishments of the reserve account have occurred to date.

▪ Implied recourse: Examples include when the seller has routinely substituted or repurchased

loans or refilled or replenished a reserve account even when the contract does not require those

actions.

If the bank does not have explicit or implied recourse to the seller, the loans are generally not

attributable to the seller under 12 CFR 32.2(q)(1)(iii). In such cases, the purchased loans would generally

be attributable under the LLL regulation to only the named borrowers on the loans, unless the direct

benefit or common enterprise tests under 12 CFR 32.5 are met or other provisions under the LLL

regulation warrant attribution to another party.

Further Information
Please contact your OCC supervisory office.

 

Grovetta N. Gardineer

Senior Deputy Comptroller for Bank Supervision Policy
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“Banks” refers collectively to national banks, federal savings associations, and federal branches and agencies of foreign banking

organizations.

For additional information on loan purchase activities, refer to OCC Bulletin 2020-81, “Credit Risk: Risk Management of Loan Purchase

Activities.”

The LLL statute is 12 USC 84, “Lending Limits,” for national banks and 12 USC 1464(u), “Limits on Loans to One Borrower,” for federal

savings associations. 12 USC 84 applies to federal savings associations pursuant to 12 USC 1464(u). The regulation for national banks and

federal savings associations is 12 CFR 32, “Lending Limits.” “Loans and extensions of credit” are defined in 12 CFR 32.2(q). 12 CFR 32.3(a)

provides the combined general limit; 12 CFR 32.3(b) provides loans and extensions of credit that are subject to special lending limits; and 12

CFR 32.3(c) provides loans and extensions of credit that are not subject to the LLL.

Section 1-303 of the Uniform Commercial Code and section 223 of the Restatement (Second) of Contracts (1981) generally describe a

course of dealing as a sequence of previous conduct between the parties to an agreement or a particular transaction that is fairly regarded

as establishing a common basis of understanding for interpreting their expressions and other conduct. A course of dealing may give

meaning to certain terms or supplement or qualify the terms of an agreement.

The direct benefit and common enterprise tests under the combination rules are separate and distinct from 12 CFR 32.2(q)(1)(iii). A loan is

subject to the direct benefit and common enterprise tests under the 12 CFR 32.5 combination rules independent of its attribution to a seller

under 12 CFR 32.2(q)(1)(iii).
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OCC Bulletin 2023-16 | May 25, 2023

OCC Enforcement Actions: Revised Policies
and Procedures Manual for Bank
Enforcement Actions and Related Matters

Home > News & Events > Newsroom

To

Chief Executive Officers of All National Banks, Federal Savings Associations, and Federal Branches
and Agencies; Department and Division Heads; All Examining Personnel; and Other Interested
Parties

Summary
The Office of the Comptroller of the Currency (OCC) today released a revised Policies and Procedures

Manual (PPM) for bank enforcement actions and related matters. This revised version of PPM 5310-3

replaces the version issued on November 13, 2018.

Rescission
This bulletin rescinds OCC Bulletin 2018-41, “OCC Enforcement Actions: OCC Enforcement Action

Policies and Procedures Manuals,” issued on November 13, 2018.

Note for Community Banks

These policies and procedures apply to all OCC-supervised banks.

Highlights
PPM 5310-3, “Bank Enforcement Actions and Related Matters,” now includes a new appendix, “Appendix

C: Actions Against Banks With Persistent Weaknesses.” The new appendix discusses
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▪ persistent weaknesses a bank may exhibit warranting further action(s) by the OCC against the

bank.

▪ the types of actions, requirements, and restrictions that may be appropriate to address a bank’s

persistent weaknesses.

Background
In November 2018, the OCC updated its policies and procedures regarding bank enforcement actions

and related matters with the issuance of a revised PPM 5310-3. The 2023 revision of the PPM includes a

new appendix C, which generally applies to banks subject to Heightened Standards under 12 CFR 30,

appendix D. The new appendix includes information about the OCC’s consideration of supervisory and

enforcement actions against banks that exhibit persistent weaknesses, including banks with highly

complex operations that have failed to correct persistent weaknesses. Appendix C describes

enforcement actions the OCC will consider, which could include additional requirements and

restrictions, such as requirements that a bank acquire or hold additional capital or liquidity or

restrictions on the bank’s growth, business activities, or payment of dividends. If a bank has failed to

correct its persistent weaknesses in response to prior enforcement actions or other measures, then the

OCC will consider further action. Such action could require the bank to simplify or reduce its operations

including that the bank reduce its asset size, divest subsidiaries or business lines, or exit from one or

more markets of operation.

The revised PPM also incorporates additional clarifications, including updated legal and regulatory

citations.

The OCC’s enforcement policies reflect the principles important in implementing the OCC’s mission to

ensure that national banks and federal savings associations operate in a safe and sound manner,

provide fair access to financial services, treat customers fairly, and comply with applicable laws and

regulations.

Further Information
Please contact the OCC’s Enforcement group at (202) 649-6200 or Specialty Supervision Division at (202)

649-6450.

 

Beverly Cole

Senior Deputy Comptroller for Midsize and Community Bank Supervision

Grovetta N. Gardineer

Senior Deputy Comptroller for Bank Supervision Policy



Greg J. Coleman

Senior Deputy Comptroller for Large Bank Supervision

Benjamin W. McDonough

Senior Deputy Comptroller and Chief Counsel

Related Link
▪ PPM 5310-3, “Bank Enforcement Actions and Related Matters” (PDF)

“Banks” refers collectively to national banks, federal savings associations, covered savings associations, and federal branches and agencies

of foreign banking organizations.
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OCC Bulletin 2023-22 | June 26, 2023

Cybersecurity: Cybersecurity Supervision
Work Program

Home > News & Events > Newsroom

To

Chief Executive Officers of All National Banks, Federal Savings Associations, and Federal Branches
and Agencies; Department and Division Heads; All Examining Personnel; and Other Interested
Parties

Summary
The Office of the Comptroller of the Currency (OCC) recently developed and distributed the

Cybersecurity Supervision Work Program for use by examiners. As cyberattacks evolve and as banks

adopt various standardized tools and frameworks to assess cybersecurity preparedness, the OCC

recognized the need to update its approach to cybersecurity assessment as part of the agency’s bank

supervision. The Cybersecurity Supervision Work Program (CSW) provides high-level examination

objectives and procedures that are aligned with existing supervisory guidance and the National Institute

of Standards and Technology Cybersecurity Framework. The CSW Overview page on www.occ.gov links

to the CSW References page, which provides cross-references that map the CSW procedures to existing

supervisory guidance and industry cybersecurity frameworks. For example, cross-references include the

Federal Financial Institutions Examination Council (FFIEC) Cybersecurity Assessment Tool, the Center for

Internet Security’s Critical Security Controls, and the Cyber Risk Institute’s Profile.

The CSW does not establish new regulatory expectations, and banks are not required to use this work

program to assess cybersecurity preparedness. The OCC continues to encourage but does not require

use of standardized approaches to assess and improve cybersecurity preparedness, and banks may

choose from a variety of tools and frameworks available.  The CSW does not change the availability of

banks’ optional use of the FFIEC Cybersecurity Assessment Tool or other cybersecurity frameworks.

Note for Community Banks

1

2
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Examiners may use the CSW’s examination procedures during examinations of a community bank’s

cybersecurity preparedness.

Highlights
The CSW

▪ is designed to more effectively address evolving risks and support risk-based bank information

technology examinations.

▪ is aligned with the National Institute of Standards and Technology Cybersecurity Framework.

▪ is informed by the FFIEC Information Technology Examination Handbook and common cybersecurity

frameworks.

▪ is designed to focus on cybersecurity preparedness and supplements the OCC’s bank information

technology examination procedures contained in the “Community Bank Supervision,” “Large Bank

Supervision,” and “Federal Branches and Agencies Supervision” booklets of the Comptroller’s

Handbook.

Further Information
Please contact Norine Richards, Director of Bank Information Technology Policy at (202) 649-6550.

 

Grovetta N. Gardineer

Senior Deputy Comptroller for Bank Supervision Policy

Related Links
▪ “Cybersecurity Supervision Work Program” (PDF)

▪ Cybersecurity Supervision Work Program Overview

▪ Cybersecurity Supervision Work Program References

“Banks” refers collectively to national banks, federal savings associations, covered savings associations, and federal branches and agencies

of foreign banking organizations.

Refer to Federal Financial Institution Examination Council press release titled “FFIEC Encourages Standardized Approach to Assessing

Cybersecurity Preparedness,” August 28, 2019.
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News Release 2023-31 | March 30, 2023

OCC Establishes O�ce of
Financial Technology

WASHINGTON—The Office of the Comptroller of the Currency (OCC)

today announced the establishment of its Office of Financial

Technology and the selection of Prashant Bhardwaj to lead the office

as Deputy Comptroller and Chief Financial Technology Officer,

effective April 10, 2023.

In October 2022, the OCC announced that it would expand upon its

Office of Innovation and establish an Office of Financial Technology in

early 2023 to bolster the agency’s expertise and ability to adapt to the

rapid pace of technological changes in the banking industry. The

Office of Financial Technology broadens the OCC’s focus in this area

and ensures the agency’s leadership and agility in providing high-

quality supervision of bank-fintech partnerships. It further enhances

Home > News & Events > Newsroom
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the agency’s knowledge and expertise of financial technology

platforms and applications in support of the OCC’s mission.

In his role as Deputy Comptroller and Chief Financial Technology

Officer, Mr. Bhardwaj will lead the team responsible for analysis,

evaluation, and discussion of relevant trends in financial technology,

emerging and potential risks, and the potential implications for OCC

supervision. The Office will enhance the OCC’s expertise on matters

regarding digital assets, fintech partnerships, and other changing

technologies and business models within and that affect OCC-

supervised banks.

Mr. Bhardwaj joins the agency after nearly 30 years of experience

serving in a variety of roles across the financial sector.

He holds a master's degree in accounting from University of Cincinnati

and a master's degree in business administration from the

International Management Institute Universiade de Brussels.

Media Contact

Stephanie Collins
(202) 649-6870

Topic(s): OFFICE OF FINANCIAL TECHNOLOGY

https://www.occ.treas.gov/news-events/newsroom/?topic=Office%20of%20Financial%20Technology
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Regulatory Relations
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Regulatory Engagement

•Supervision vs. litigation

•Preserving your client’s relationship

•Obtaining good feedback and outcomes

•Examiner treatment
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Understanding the Client
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Institution Information

• FDIC/ BankFind Suite
• Federal Reserve/ National Information Center (NIC)
• FDIC/ Call Reports
• FFIEC/ Uniform Bank Performance Report (UBPR)
•Reports of Examination and regulatory correspondence
• Enforcement actions
•Governance documents
•Others
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Organizational Structure and Regulators

Holding Company

National 

Bank

Federal 

Thrift

State

Member

Bank

State
Nonmember

Bank

OCC OCC DFPR

+

Federal 

Reserve

DFPR

+

FDIC

Federal 

Reserve



7© 1984-2023 Barack Ferrazzano Kirschbaum & Nagelberg LLP

Understanding the Sources
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Legal and Regulatory

• Statutes
• Regulations/ Federal Register
• Supervisory guidance
• Examination handbooks
• Reports of Examination and regulatory correspondence
• Enforcement actions
• Failed bank reports
• Speeches and Congressional testimony
• Others
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Asset Threshold Issues
Asset Threshold(s) Provision(s)

$48 million Home Mortgage Disclosure Act reporting requirements

$50 million Management interlock restrictions , Insurance activities

$150 million Streamlined SEC reporting requirements

$300 million Expedited acquisition eligibility and/or streamlined acquisition reporting requirements

$330 million Community Reinvestment Act requirements

$500 million BHC risk-based capital requirements, Corporate governance requirements

$1 billion Corporate governance requirements, Flood insurance escrow requirements

$1.322 billion Community Reinvestment Act requirements

$2.23 billion High-priced mortgage threshold

$3 billion Expedited acquisition eligibility and/or streamlined acquisition reporting requirements, Corporate governance requirements, Small BHC Policy Statement, Collins 
Amendment exemption, 18-month examination cycle, Streamlined stock buyback and redemption reporting requirements

$5 billion Tailored call reports

$7.5 billion Expedited acquisition eligibility and/or streamlined acquisition reporting requirements

$10 billion CFPB primary regulator for consumer compliance, Interchange fee cap (“Durbin Amendment”), Volcker Rule, Portfolio QM, Mortgage escrow requirements, CBLR eligibility, 
Swap margin and capital requirements

$20 billion Thrift charter opt out

Source: Congressional Research Service (2021)
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“Secret Law”

[M]any of the control doctrines . . . have been unwritten, or have been written but 
not well publicized, or in some cases even disseminated. And as a result, the 
practical determinants of when the Board will deem one company to control 
another, can in some cases not be discovered except through supplication to a 
small handful of people who have spent a long apprenticeship in the subtle 
hermeneutics of Federal Reserve lore, receiving the wisdom of their elders 
through oral tradition in the way that gnostic secrets are transmitted from 
shaman to novice in the culture of some tribes of the Orinoco.

Randal Quarles (FRB Vice Chair for Supervision)
April 23, 2019
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Case Study

Control Definitions
•Bank Holding Company Act/ Regulation Y

•Change in Control Act/ Regulation Y

•23A/B of the Federal Reserve Act/ Regulation W

•Regulation O

• Illinois Banking Act
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Case Study

Dividends for Illinois State Member Banks
• Illinois Banking Act

•Federal Reserve/ Regulation H

•Federal Reserve/ SR 09-4

•Examination findings

•Enforcement actions



13© 1984-2023 Barack Ferrazzano Kirschbaum & Nagelberg LLP

Case Study

Affiliate Transactions
•Dodd-Frank Act revises 23A/23B of the FRA

•Changes to covered transactions, collateral requirements, 
credit exposure, investment funds, exemptions

•Regulation W not yet revised accordingly
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Understanding the Mission
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Legal vs. Business/Policy Advice

• “What may I do?” vs. “What should I do?”

• Identify pros and cons

•Outside counsel vs. in-house role
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Regulatory Opinion Types

Options
•Confidential vs. disclosed
• Informal vs. formal interpretations
Factors
•Engagement considerations
•Certainty
•Timing



17© 1984-2023 Barack Ferrazzano Kirschbaum & Nagelberg LLP

Attorney-Client Privilege
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Examination and Visitation Authority

DFPR    205 ILCS 5/48

FDIC    12 U.S.C. 1820

FRB    12 U.S.C. 248

OCC    12 U.S.C. 481
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Unfettered Access?

The Federal Reserve examines, on a regular basis, 
institutions for which we have been granted supervisory 
authority by Congress and, through that authority, has 
complete and unfettered access to an institution's most 
sensitive financial information and processes, including 
information that would otherwise be privileged and not 
subject to public disclosure.
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Statutory Exception

The submission by any person of any information to [banking 
agencies] for any purpose in the course of any supervisory or 
regulatory process of such [agency] shall not be construed as 
waiving, destroying, or otherwise affecting any privilege such 
person may claim with respect to such information under 
Federal or State law as to any person or entity other than such 
[agency].

12 U.S.C. 1828(x)
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Common Issues

•Legal advice

•Examinations

•Proactive disclosures

• Internal investigations

•Enforcement
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Conflicts of Interest
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Potential Clients

•Bank

• Employees

•Board of directors
– Inside vs. outside

–Board factions

•Holding Company

•Shareholders
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Potential Conflict Situations

•Dominant management/ significant shareholder

•Mergers and acquisitions

•Enforcement actions

•Troubled banks

•Others
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Regulatory Confidentiality Issues
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Confidential Supervisory Information

•Scope of definition

–Examination reports and ratings

–Regulatory correspondence

–Other information
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Confidential Supervisory Information (cont.)

•Disclosure situations

–Insurance companies

–Securities disclosures

–M&A

–Others
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Suspicious Activity Reports

•SARs (and existence) confidential, except for BSA 
responsibilities

•Existence/ non-existence of SARs confidential, including 
SAR information if reveals SAR existence

• If impermissibly asked to disclose SAR (or SAR 
information), decline to produce and notify 
FinCEN/federal banking agency
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SEC Issues
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SEC “Up-the-Ladder Rule”

•Report material violations to CLO / CEO
• If futile, report to Audit Committee, Independent Committee, 
or Board
• If inappropriate response, report reasons to CLO, CEO, and 
directors
•Disclose to SEC if:
–prevents substantial injury
–prevents perjury/fraud
– rectifies consequences of material violation that caused substantial injury
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Speech by SEC Commissioner Allison Herren Lee (March 4, 2022)

•Revisiting “Up-the-Ladder Rule”
• Legal advice should reflect interests of 
corporation/shareholders
• Independent/rigorous analysis of materiality issues
•Minimum standards for attorney competence/experience
•Continuing legal education requirements
•Obligation to investigate red flags
• Law firm oversight
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Potential Liability



33© 1984-2023 Barack Ferrazzano Kirschbaum & Nagelberg LLP

IAP Liability

Institution-Affiliated Party
• any director, officer, employee, or controlling shareholder (other than a BHC/SLHC) 

of, or agent for, a bank; 
• any other person who has filed or is required to file a change-in-control notice;
• any shareholder (other than a BHC/SLHC), consultant, joint venture partner; or any 

other person who participates in the conduct of the affairs of a bank; or 
• any independent contractor (including any attorney, appraiser, or accountant) who 

knowingly or recklessly participates in violations, breaches of fiduciary duty, or 
unsafe or unsound practices, which caused or are likely to cause more than a 
minimal financial loss to, or a significant adverse effect on, the bank
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FDIC Professional Liability Recoveries and Expenses
Type of Claim Total Recoveries – 2007-2022

Securities

RMBS $2,043,643,910 (45.5%)

Other $65,002,496 (1.4%)

D&O Liability $1,326,494,017 (29.5%)

Accountant Malpractice $461,635,367 (10.3%)

MMF $241,442,946 (5.4%)

Bond $204,239,458 (4.6%)

Appraiser Malpractice $45,738,132 (1.0%)

Attorney Malpractice $44,424,157 (1.0%)

Other Professional Claims $34,413,216 (0.8%)

Insurance Issuer $22,478,837 (0.5%)

Financial Instruments – LIBOR $767,300 (0.0%)

Total $4,490,279,836 (100.0%)
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Other Issues
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Hot Spots

•State law issues

•Dealing with the media

•Deposit insurance

• Troubled bank situations
–Advance retainers

–Document retention

•Others
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Questions?
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John M. Geiringer

As the Regulatory Section Leader of BFKN’s Financial Institutions Group, John advises a 
wide variety of financial institutions around the country about the full spectrum of legal, 
regulatory, and supervisory issues that they face. He is a frequent speaker and author in 
the financial institutions area on issues surrounding banking regulations, examinations, 
and enforcement actions, as well as on cybersecurity.

John devotes significant time to anti-money laundering, counter-terrorist financing, and 
related national security issues. In this regard, he lectures and advises institutions around 
the country, engages with relevant organizations, and has published on the subject.

Prior to joining BFKN in 1999, John worked as a bank regulator and also as a compliance 
consultant. He served as legal counsel for the Illinois bank regulatory agency, now the 
Illinois Department of Financial and Professional Regulation. John also obtained practical 
experience with respect to bank operations and compliance issues as a regulatory 
consultant with a regional accounting firm, performing compliance reviews and training for 
a variety of financial institutions.

John M. Geiringer
Partner  |  Financial Institutions Group

T. 312.984.3217  |  john.geiringer@bfkn.com 

mailto:john.geiringer@bfkn.com
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Special Guest -- Scott G. Alvarez

Scott G. Alvarez served as General Counsel to the Board of Governors of the Federal Reserve System and the Federal 
Open Market Committee for 13 years, retiring in September 2017 after serving a total of 36 years as an attorney for the 
Board of Governors.  As the chief legal officer for the Board. he provided legal and policy advice on a wide range of 
regulatory, administrative, organizational, legislative and other issues related to the duties and operations of the 
Federal Reserve Board, Federal Reserve System, and FOMC.  

Currently, Scott is an Adjunct Professor at Georgetown University Law Center.  He was an Adjunct Professor at the 
Boston University Law School and has been a guest lecturer at the Yale School of Management, Columbia University 
Law School, New York University Law School, Duke Law School and the UNC Law School.  

He was also a contributor to First Responders: Inside the US Strategy for Fighting the 2007-2009 Global Financial Crisis, 
Edited by B. Bernanke, T. Geithner, and H Paulson.  Scott received his JD from Georgetown University Law Center and 
an A.B. in Economics from Princeton University.
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1. Lincoln Legal Papers Project





The Law Practice of Abraham Lincoln: 
Complete Documentary Edition



The Papers of Abraham Lincoln: 
Legal Documents and Cases



www.lawpracticeofabrahamlincoln.org





2. General Observations on 
Lincoln’s Law Practice



Lincoln the Lawyer Mythology

• Country Bumpkin Lawyer
• Super Lawyer

• Cause Lawyer
• Corporate Lawyer



Lincoln’s Legal Education:

     Atypical



Lincoln’s Legal Partnerships

1. John T. Stuart, 1837-1841

2. Stephen T. Logan, 1841-1844

3. William H. Herndon, 1844-1861



     Large Law Practice:

• More than 5,100 cases over 25-year period
• More than 2,500 cases in Sangamon County
• More than 400 cases in Illinois Supreme Court
• More than 300 cases in federal court



Consummate General Practice Attorney:

• No specialization

• Debt

• Divorce, Slander, Foreclose Mortgage, Replevin, Larceny, 
Selling Liquor, Murder, Mechanic’s Lien, Assumpsit, Assault, 
Bastardy, Trespass Quare Clausum Fregit, Ejectment,, 
Mandamus, Injunction, Partition, Specific Performance, Quo 
Warranto, etc.



Lincoln and Banking

93 cases involving Banks

33 involved State Bank of Illinois



Bank of Missouri v. Ryan 
et al. 

U.S. District Court, 
Northern District of 
Illinois (1856)



Dormody v. State Bank of Illinois 

Illinois Supreme Court                      
3 Ill. 237 (1840) 



Abraham Lincoln’s Bank:

Marine Bank in Springfield



Comfortable Income:

• Earned on average 
$10-$25 per case.

• Higher fees for 
Illinois Supreme Court 
and federal cases



Rich Exposure to Vital Issues:



Eighth Judicial Circuit (1847-1853)

Law and Politics:



Honed Writing and Speaking Skills:





3. Notes for a Law Lecture



Abraham Lincoln’s Notes for a Law Lecture, ca. 1859





• Diligence

• Public speaking

• Discourage litigation

• Never stir up litigation

• Fees



1. Diligence:











2. Public Speaking:



Lincoln-Herndon Law Office, Springfield, Illinois, 1860



3. Compromise:



“I sincerely hope you will settle it.  I think you can if you will, for I have always 
found Mr. Hickox a fair man in his dealings.  If you settle, I will charge nothing for 
what I have done, and thank you to boot.  By settling, you will most likely get your 
money sooner, and with much less trouble and expense.”



Mitchell et ux. v. 
Mitchell

Slander

Shelby County, IL



4. Never stir up litigation:



5. Fees:





“The draft [check] you drew 
is back upon us…Do not let it 
come upon us again, or we 
might be provoked to 
dismiss your suit.”



Shelby County Courthouse, Shelbyville, IL



McLean County Tax Case, 1853

Illinois Supreme Court



“There is a vague popular belief that lawyers are dishonest. I say vague, because when 
we consider to what extent confidence and honors are conferred upon lawyers by the 
people, it appears improbable that their impression of dishonesty is very distinct and 
vivid. Yet the expression is common, almost universal.  Let no young man, choosing the 
law for a calling, for a moment yield to this popular belief.  Resolve to be honest at all 
events; and if, in your own judgment, you can not be an honest lawyer, resolve to be 
honest without being a lawyer.”
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simply by generically describing collateral as 'all property'
torts. . . . Instead, security  interest
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Signatories to Note Liable to Payee Even if Not Named in Note
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Consumer Finance Update
Illinois Bankers Association

Bank Counsel Conference

December 1, 2023

Marc Franson

Chapman and Cutler LLP

franson@chapman.com 



2

On the Supreme Court Docket

► Preemption:  Payment of Interest on Escrow Accounts – Cantero v. Bank of America

► Deference to Regulatory Agencies (Chevron Doctrine) – Loper Bright Ent. v. Raimondo and Relentless v. Dep’t. of Commerce

► Consumer Financial Protection Bureau v. Community Financial Services Association of America, Ltd.  - is the funding mechanism of 

the CFPB constitutional?

▷ Oral Argument held October 3, 2023

▷ 5th Circuit Decision

▷ Effect on Existing Actions/Implications on Future Actions
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CFPB:  An Agency Gone Awry 

► Section 1071 Dodd Frank – Small Business Data Collection –Enjoined, US Senate votes to rescind

► Examination Guide Changes on Fair Lending – Beyond its power; Appealed to 5th Circuit

► Illinois case:  CFPB v. Townstone Financial – redlining case dismissed-CFPB exceeded its authority

► Auto Loans:  CFPB v. Credit Acceptance Corp. – challenge to auto practices that are widespread in the industry (S.D. N.Y.)

► Challenges to Rent to Own:  CFPB v. Snap Finance LLC (D. Utah)

► CFPB Rebuked by 11th Circuit:  CFPB v. Brown

► It’s Cathcy:  FDIC sued by Minnesota Bankers on NSF Guidance
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Recurring Themes

► Arbitration: North Carolina Supreme Court –  Change of terms valid: Canteen et al. v. Charlotte Metro Credit Union Case # 10A23 

and Mascasero v. ENT C.U. (Colo.) (electronic transactions)

► Arbitration: US Supreme Court:  Coinbase decision:  Case stayed while arbitration being appealed

► Arbitration:  Avoiding class actions – Fama v. OppFi (W.D. Wash) (high rate lender)

► Arbitration:  Consumer Groups  Petition CFPB for Rulemaking

► Overdrafts: From large to small institutions: B of A - $8.8 million settlement – violation of policies; NBT Bank - $4.25 million 

settlement; Redstone Fed. C.U. (Alabama) – $3.7 million settlement, Empower F.C.U. (N.D. N.Y. ) - $5.2 million settlement, Desert 

Fin. C. U. (Arizona -$6 million settlement).
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CFPB on the Offense

► October Guidance on Immigration Status

► October Guidance on Junk Fees 

► October Guidance on Open Banking

► October Guidance on Fees for Providing Customer Information

► Artificial Intelligence:  Fair Lending and Adverse Action Requirements

► Interagency:  Third Party Risk Management

► Credit Card Fee Limits - $8 late fee – possible court challenge

► Elimination of creditor use of medical data

► Recent Enforcement Actions:  Add ons/cancellation

   Credit Reporting

   Debt Accounts without Authorization

   Fair Lending
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CFPB Regulatory Agenda 

► Overdraft fees as Finance Charges under Reg. Z

► Revisions to Fair Credit Reporting Act

► NSF Fees

► FIRREA – Quality Control on automatic valuation models

► Consumer Data

► PACE (property assessed clean energy financing ) – ability to repay

► Larger participants – payments

► Non banks – registration (“bad boy” list) and terms

► Consumer Group Petitions - Arbitration
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Consumer Law Decisions

► HUD – disparate impact:  where politics and regulation meet

► Fair Debt Collection Practices Act:  Standing – Choice v. Kohn Law Firm – 7th Circuit

► Fair Credit Reporting Act:  reasonable investigation of disputes – Saluki v. Credit One Bank, N.A. (2nd Circuit);

Standing and Damages – Santos v. Experian (11/6/23 – 11th Circuit)

► Date Breaches – Marriott – class action waiver effectiveness

► GAP Refunds

► State Privacy Laws
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Update on New Products and Innovation 

► Buy Now Pay Later (BNPL) – Regulations Coming?

► Income Sharing Agreements – Is it credit?  - CFPB/AG Suit

► Tips and Donations – disguised interest?

► Earned Wage Access – the new cash advance

> Nevada and Missouri – it is not credit

> CFPB - it is credit
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This document has been prepared by Chapman and Cutler LLP attorneys for informational purposes only. It is general in nature and 

based on authorities that are subject to change. It is not intended as legal advice. Accordingly, readers should consult with, and seek the 

advice of, their own counsel with respect to any individual situation that involves the material contained in this document, the application 

of such material to their specific circumstances, or any questions relating to their own affairs that may be raised by such material.

© 2023 Chapman and Cutler LLP
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